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MSCGNSW EEUCATIG‘Q ASS@CEATE@N CGU‘%CIL

o .. f-?sﬁi::ed w:?& %He t\iamr}ai Edum?ﬁ Assocm ion o W

B .T'ést':inibrﬁ} to the Assembly Committee on (féiri’;’laaigin.s"and Eiectlons m _'
{)pposmon {0 Assemhlv Bi“ 386 the “Stand Bv Ymn' Ad” Bﬁi

; BobBurke SRR
Leglsiatwe Program Coordmator DI
Wlsconsm Educataon Assocnatton Counczi

1u§y 24 2003

i 'Tha W[sconsm Educatfon Assoc;ataon Councli (WEAC) supports campalgn flnance reforms R
“that are compreheraswe eqwtabie and prachcai WEAC further bel;evas the reforms must R

o _.f.;respect the constitutsonai nghts of W:sconsm cztszens i

: "_-'.ira recent years WEAC has supported many campalgn fsnance reform proposaks that are
- consistent with these important principles. They include the recommendat;ons of Govemor

SR ;Thompson s Biue Ribbon Commission on Campalgn Fmance Reform also known as the

- Kettl Commission proposal 2001 Assembiy Bill 843. a comprehens;ve pian that passed R

2othe State ‘Assembly on an 87-12 vote; and the Impartial Justice bill, which woutd provade : S
-'-“"j'fu§§ pubi:c fmancmg for Wesconsm Supreme Court cand;dates g

WEAC has also opposed proposals that are 1ncon51stent w;th these prmcsptes For
) example, WEAC opposed a provision in last session’s budget repair bifl (Act 109) that
- required prior. reportlng of independent expendltures ‘The provision was challenged in

gwfcw“-f’f"

[ court and, as expected, was found unconstitutional. Because the provision was so ciearly' G R

‘unconstitutional, taxpayers ended up payxng Iegai b;ils for BOTH SiDES of the 3awsu;t to

o ;_the tune of at Eeast SZOO 000

i "'_:':Cont;numg our commitment io these princaples WEAC opposes Assembly Blli 386

i 'because ﬂ: is conststutlonaiiy unsound and ;mpractlcal

A8 386 is Most Lakely Unconst:tutlonal

L -":.Sac;t;on 9 of AB 386 wouid Create anew statute (11 30 (2m)) whlch wou§d among other

- “things, require that an advertisement purchased by “a committee other than a poht:cai

“7 . party or legislative campaign committee . . . include a statement spoken by the chief
s -_'_executwe officer or treasurer of the commsttee contam;ng at'least the fotiowmg “The. L
- [name of commlttae] a political action committee, sponsored this advert;sement [oppos;ng e
Sor support ng] [name of carzd;date] fcr [name af eff;c:e] AR _ I

. ; -jThis provusscn appears to based on a snmtiar pmwsnon m a North Carohna iaw that was
- challenged in court. In North Carolina Right to Life, Inc. v. Leake (2000), the court enjoaned
" the state from’ enfcrc;ng the law, concluding that it was anilkeiy to sumve exactmg

I constatutionai scfu‘tsny The court conciuded in part

__ S?m }chnsw ?res dea%
s:?sae A gu?es’a Execu*we Q;reci’m

33 Nob Hill Drive: m %_Q'z:ssz}ﬁg_'.-,mdfsaa, Wi 537088003 ._gézsszz?éﬁa ] 'j fsasaaézs 34



5 ;'-'lnterest

" _: “Thls ‘for—or—agamst r@.qu:r@ment compeis polmcai speech that an advertlsement sponso;'

msght otherwise wish'to avoid. It therefore places a-content- based restraint on core pohtzcal ':_
speech ... . ‘Because the statute involves a I;mﬁatacn on polatfcai express;on ‘subject to - RN
v _exactmg scrutany, 1t may be upheid oniy if ft is narrowiy taliored to serve an orerrfdlng state S

i "'-'_“thle the state has an ;mportant mterest m ma:nta;mng and promotnng the transparency of o

fes the pohttca! process, ‘this disclosure seems unlikely to further this interest to any significant :

' "degree .The court. finds that any minimal benefit of electoral transparency tobe gamed

i by this measure may not be justff ed by its means. Content-based, compelled speech

S ._ralses First Amendment concerns even when oniy factuai d:sciosums are mandated o '  _'i? SR

S f-._-“lndeed thls provzssora has the potentiai of compeiilng a group w:thout an opmlon to mvent

' one ... For instance, a sponsor interested in the defeat of a particular candidate might pay - L

G for an advemsement naming more than one candidate running against that candidate, = o
- without holding any position as to which of these opponents should win office. The for-or«- :

o “against requirement forces this sponsor to choose among tha cand;date S opponen’cs or

' ﬁelse refram from piacmg the advert:sement at ai} ORI

"._';'tn the wake of the dems;on the Norih Carol:na Leglsiature voted to repea the prmns&on

" “rather than continue to fight for it. In short, the primary legal authonty on this type of |
S !eg;siatlon reﬂects that tt very !lkeiy v;oiates the Fzrst Ameﬂdment L

o _ "_A 386 is lmpractzcal Because at Could Lead to ﬁndless thtgatson

o AB 386 mcludes an enforcament prov;sson (Sectlcn 11) a}iowzng the offended candidate to . Sl

o ‘pursue a private right of action against the advertiser, with potential damages, including:

e - the total cost of the advertlsmg, possibly treb e damages and possibly attorneys fees. Thes o

R is tmpractzcaf because It would most lkely iead to endless Iztlgation from lostng candldates

_ _. :-_For these reasons, WEAC encourages you to OPPOSE Assembly Blti 386 W’e also
[RERee stand ready to work wsth Rep Pope-Roberts, Senator Erpenbach and other
.~ legislators to develop a campaign finance reform bill. that is comprehenswe,

Hinae equltable, practaca! and respectful of ihe constututaonal nghts of Wlsconsm cttlzens G

!
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T REPRESENTATIVE STEPHEN FREESE

WISCONSIN LEGISLATIVE COUNCIL

: Ttﬁrr yC 4nderson Dzreffor

FROM 'Robert.] Conhn Semor Staff Attorney _' :

ik RE g -2003 Assembiy Blii 386 Re]atmg to the Porm of Certam Campal gn Ad Disclosums and

L North Camlzna Rzght to sze v, Leake

. DATE juiy 30 20(33 (Remsed September 12 2003)

Lawaﬂ Rose DepmyDzrecmr _' IR

i You recently asked for a summary of the relevant pornon of the holdmg in Nomh Carolma Rzght. : BRI
- to Life v.-Leake, 108 F. Supp. 2d 498 (E.D.N.C. 2000), and the effect that holding may have on | portions - -

i ~of 2003 Assembly Bill 386, relating 10 the form of f;ertam campaian advemsement dzsclosures Thlsf' ORI

D memorandum responds to your request

o NORTH CAROLINA RIGIIT TO LIFE v. LEAKE

S In North Camlma Rigkf to sze v, Leake the plamtlffs a pro I;fe arcramzatmn ancf various related . S
5 polltzca] entities, filed suit in federal dIS‘ﬂ‘lCt court seeking an m;lmct;on against state enforcement of oo
“several aspects of North Camima s campaign finance law.” One’ portzon of the law chaiienged rcqmred L

gy any campaign-related print or broadcast advertisement to include; among other things, a statement by the ™~ - B

S sponsor of the advertisement on its position for on or against the candidate if the advertlsemem supports T
i _or opposes the elec‘uon of one or more cleariy 1deni1f' ad candidates ' = SRR

The couri provzded an exampie of what the challenged 1aw requared

:.{T he prowswns of the law] spemfy the format of ihe dxscla;mer for Cl
<o broadeast advertzsements forinstance, a NCRL television advertisement " .- i
o would include a spoken statement such as, “The North Carokma nghi to_': T

o Life peht;caﬁ committee sponsored thxs ad supportmg Jolm Smfth for': R

T Gcwemer

'_.:'-'_':.3'.{North Camizna Righr ro sze v, leake IOS F Supp ’?d 498 511 (E D
'_NC 2000)} SR S .

s One EiastMam Street, Su;te 4£)§ PO Bm(2336 Madlson WI 53701 2536 o EERERERER
S {608) 266- 2304 Fax (608} 266-3830 « Email: Ig councﬂ@la*ismiu WU
: L : - hitp: Thvaew. icg:s stme musii D IR




The ceurt m}tfaiky noted that thls “for-or—agamst reqmremem has the effeci of compeihng'f:f =

o poht;cai speech that an advertisement sponsor might otherwise wish to avoid.. Accordingly, the court:

L _reasoned that this reqmrement pfaces a content~based restraint on core pc)htlcai speech {North Carolina

“Right 1o Life v. Leake, 108 F. Supp. 2d at 512.] ‘As such, the court rioted, the provision would be su’oject_'_' S
1o exacting scrutiny. and woufd oniy be uphe zf the lequirement is nafrowty tailered to serve anf- e

= overrldmg state mterest {Id ]

s To éefend thiS component of the statute ‘the state argued that the prov;smn was necessary o
_:open the basm processes of the e!ectlon system 1o pubhc view. " The court acknowledged . that th1s'___ s
S argument was deemed sufficient by the U.S. Supreme Court in Buckley v. Valeo, 424°1U.8. 1 (}976), to

- justify minimal: I disclosure: requtrements for - mdependent expenditures ‘made on. behalf of a candidate. ST

{1d.] However, the court concluded that in +this case, the required disclosure was unlikely to further Ehe':'_ i
“state’s interest to any ‘significant df:gree because the: law" aiready reqmred advemsement SPONSOTs 10 - -

. identify ‘themselves. Thas compelled disclosure of a. group’s’ opinion, the court noted,: could not gE

'_ “withstand constitutional scrutiny as freely @xpressed opmions hold:a central role’in a democraﬁc sys’sem

g S fd] In addrtion the court pomted out that thc: pmwsmn at issue could forcc a group subject o the iaw_" S

e -to mvent an opm;on

o For mstance a sponsor mterested m the defeat of a particular cand;date e
- might: pay for an advertisement naming ‘more than ‘one candidate rumming -
_ --'agamst that candidate, without holding any position 'as to which of these’ RER RN
opponents should ‘win ‘office. The for-or-against reqmrement forces the

- sponsor to ‘choose among the candidates - opponents or’ eise refram fﬁom‘ N
'j-p}acmgthe advert;sement at aH {Id at 5}3} S

S ]

- 2003 Assgmwﬂm 386

| Assembiy Bﬂl 386 mtroduced by Representatwe Pope Roberts and others and cosponsored by..j;'.:'f

. _'-'Campalfrns and Elections on’ July 24 2003. At that hearmg, the ‘Wisconsin Education” Association

“Council (WEAC) submitted written testimony opposmﬁ the bill -and. noting “that “one - of ‘the- bills ©
ST 'pr0v151ons was similar to the Notth Careima provxsmn that was enjomed in the case diSCHSSGd m the'
s prev;ous sectlon of th1s memorandum ' : : : : = B

S Generaliy, the b;il prohlbzts a person from purciaasmcr or ‘incurring arx oblaganon fer an -
R advemsement unless, among other things; the person states in the adverasemﬁm the “person’s position: .-

S Because the concerns over free speech were s;gmﬁcant and because the state’s mformatzenai"_. R o
i mterest wele, in the court s opamon weak the court enjomed the state fr@m enforcmg the prov;sion S

g Senator. Erpenbach and others, was the- subject of a public hearing before the Assembiy Committee on’ |

o for or againist the candidate if the advertisement supports or opposes the nomination ot election of ongor 1 B

=  __ more s::iearly identified candidates. (A similar provision apphes if the advertisement supports or. opposes S
e :_'_.a ques‘aon at a referendum if the advemserncnt is run by a cc}mmzttee ¥ {See SLC I‘ION 9 of the ?m}i ]

" For a complete description of the bill, sce the analysis of the bill prepared by the Legislative Reference Bureau,



For examp]e 1f the advert;sement 13 purchased by a committec other than a pohtzcai party or_'
"-"._.-.Eeoisiatwe campaign committee, the' advertisement ‘must mciudc a statement ‘spoken by the chief @ -
executive officer ‘or treasurer of the committee containing at’ least the following: “The ... [name of ._5; S
“committee], a poiitlcai action committee, sponsored this advert;semem [opposing or suppomnﬁ} R
. [name of ﬁandldate] ~for. {name of office].” A similar statement is reqmred if the aévemsemem ;s_'j S
E purchased by an mdlwdual or by a political party. :[See's. 11. 30 2m) () 3., 4. and 5., as created by the 0
 bill] In addition, the bill requires such advertisements to- include a statement mdxcatmg who pald forthe 0
- .advertisement Th;s iatter requ:rement is. szmﬂar to sponsorshlp attnbutmn reqmrements under current' [

o :1 '_iaw

Ii app@ars from the draftmg f le and from the ianguaoe (}f‘ the ’m 1 xtse!f that the biii’s prOVlSlGI’lS.-..:.' R

. were based upon the- Nerth Carolina law -at issue .in North Carolina ‘Right to° sze v. Leake. The

S '.fequarements contained in the bill requlrmg the announcement, of a SPONSor’s support or oppomtion toa. oo
. candidate are neariy identical to the provisions at issue in the North Carolina case.. Thus acourt might = o
© " be inclined to take the same approach the federal court did in the North Carolina case. | However, itis =

. noted that the North Carolina case is not binding in Wisconsin and that there do not appear to beé any -

0 cases ru]mg on such a provision that are binding in WISCOBSHI Accordmgiy, it is pesmbie that a court - :

?'might charactemze the bill’s “for- or»against provision as not being a content-based restriction oncore
- political speech or it mlght find that the state has'a safﬁciemiy compellmg feason to require “this DR
e pamcular type of dlsciosure “In any event, if the b}il were enacted, it is Aikely | that affected mdw;dualsj
g or commntees would urge { the court to fo]fow the North Carolma case B BRI

You may Wlsh to cons1der whether the “for orwagamst prov;smns of the b:ll are esscntiai to the B

S o _be Obtamed by this prowswn

E hope ihe mformatmn in this memorandum is. useful If you havc additzcmai questmns please- .

o - feél free to contact me at ihe Leglsiative Cou:nmi staff ofﬁces

B RJCtiu,ksm

-f-ib]ll $ mtended ‘purpose, or Whether there are other means of obtammg the type of mformatlon sought to: IR






o ﬁlﬁFrom o : Cor’tlm F{obe:‘t

Ser;t Ly Friday, September”lz 2603 10 45 AM
S Yoy .' D Griffiths, Terri -

L }__Subject e _-._HE _Et_ect_;ons _Exe{_: o

L '.'Your amendmenz bas:ca Iy does ﬁne foilowmg

f _'-'1 Says you can't use a motor veh:cle owne{i by the state or a Iocal un;t of government for any purpose tha%
Ll INGLUDES campa gnmg L . SRR . :

o 2, Says you can‘z use a state anrcraft for a purpose that is EEXCLUSIVELY campa;gn g '

. _3 Says *hat n‘ yau use a eta‘te aarcraft far a purpose ihat mc!udps cam;:aaagnmg ymu must oay tﬁe entlre cos‘t ef the - ; S

_.'_axrcra“ft

e 'ls that whaﬁ he wanted?

: -_—w()ngmal Message ----- _

SN Fromy Griffiths, Terri . '
o 'Sent o Friday, September 12 20%3 10 23 AM
TTor i Conlin, Robert: o R

i -':3_5ubject RE: ﬁlectrons Exec e

g _' k< File: 03308851 pdf > Steve had this amendment d1 afted to AB 333 ceuld you take a Iaek at
7t Steve wanted the amendment to reqmre full payment for a trip in which both government and
.fp(}ht}ca} *work" was done while usinga state plane or vehicle. Steve had a concern about the

SR they usuaﬂy link up job related and political in one mp J eff toid me i:hat if he removed that
SR _.:phrase we weuld be back to the emgmai bﬂ} HELP? e o A

I’ve not seen any other amendments and don ¢ know if others are forthcommg Thls is the oﬁly one e
TR _.-_.':Steve had issue thh that he referred to when I asked h1m o [ . o _ s
oS _'-.‘_Thanks -
s _Terr1

. e Onganal Messagew»-.- S

S0 From: o Conlin, Robert © 0 ' :
w Senty U Friday, September 12 2%}{}3 10 ze} AM
SO ey s Griffiths, Terrd L RN :
'.'.;:Subject Etectjcas Exec '

e :_"Hi Tem
g :'_E no’uce that ihere are no amendments mtroduced yet o any of the bﬂis we are scheciulad ta exec on nexz week

- Do you know if there will be any and whether {'i be able to getmy hands ‘on them before %he exec‘? Not a b;g {Eeal

S bu’z i fi gureé smce i acZuai y have some ‘ume to prepare I ’zhought { d check col S .

ph Have a good weekenci S -

Bob Conlin

o 'S@%"IIOI‘ Staﬁ A%’zomey

. “ phrase on page 1 line 9 "which is exclusweiy“ thinkmg that only if they use the state vehicleor
" plane for the exclusive purpose of campaigning did they have to pay. They generally don't do that e
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